

FLSA EXEMPTIONS
EXECUTIVE,  ADMINISTRATIVE, PROFESSIONAL

Executive Employees
An employee who meets either the “long test” or the “short test” for executives is exempt.

Long Test for Executive Employees


An executive employee must meet all of the following requirements to be exempt from the Fair Labor Standards Act (FLSA) minimum wage and overtime provisions:

(1) Duties:  Primarily management of the agency, department of subdivision;

(2) Supervision:  Customarily and regularly directs two or more other employees;

(3) Authority:  Possesses the power to hire or fire employees, or make suggestions that are given substantial weight in such decisions, including promotions;

(4) Discretion:  Customarily and regularly exercises discretionary power;

(5) Work Responsibility:  Does not devote more than 20 percent of his or her hours in a workweek to the performance of activities not closely related to items (1) through (4);

(6) Compensation:  Is paid not less than $155 per week exclusive of board, lodging, or other facilities.  (On a yearly basis, $155 per week equals about $8,060 per year.)

Short Test for Executive Employees
An executive employee must meet all of the following requirements to be exempt:

(1) Compensation:  Is paid not less than $250 per week exclusive of board, lodging, or other facilities. (On a yearly basis, $250 per week equals about $13,000 per year.);

(2) Duties:  Primarily management of the agency, department or subdivision;

(3) Supervision:  Customarily and regularly directs two or more other employees.

In using both the short and long tests to determine whether an employee is exempt as an executive, the amount of time spent on managerial duties, the amount of discretion the employee has, and the number of employees he or she supervises or directs are critical.   Just because one employee is exempt, one cannot assume that a second employee who performs similar duties is exempt.  There are simply no class exemptions.

Examples of Executive Employees
After a detailed analysis of their particular job duties, the following types of employees are generally categorized as “executive” employees who are exempt from the FLSA:

· Executive directors of government agencies 

· Department chiefs 

· City managers 

· Principals of schools 

· Store managers 

· Shop foremen 

________________________________________________________________________

Administrative Employees
An employee who meets either the “long test” or the “short test” for administrative is exempt.

Long Test for Administrative Employees
An administrative employee must meet all of the following requirements to be exempt from the Fair Labor Standards Act (FLSA) minimum wage and overtime provisions:

(1) Duties:  Primarily consist of either – 

(a) non-manual or office work directly related to management policies or general business operations; or 

(b) performance of administrative functions in an educational establishment in work related to academic instruction or training;

(2) Discretion:  Customarily and regularly exercises discretion and independent judgment;

(3) Supervision:

(a) regularly and directly assists a person employed in an executive or administrative capacity; or

(b) performs under only general supervision work requiring special training, experience or knowledge; or 

(c) executes special assignments and task under only general supervision;

(4) Work Responsibility:  Does not devote more than 20 percent of work time to activities not directly or closely related to performance of administrative work;

(5) Compensation:  Is paid not less than $155 per week exclusive of board, lodging, or other facilities.  (On a yearly basis, $155 per week equals about $8,060 per year.)

Short Test for Administrative Employees

An administrative employee must meet all of the following requirements to be exempt:

(1) Compensation:  Is paid at least $250 per week exclusive of board, lodging or other facilities.  (On a yearly basis, $250 per week equals about $13,000 a year.);

(2) Duties:  Primarily performance of office or non-manual work directly related to management policies or general business operations, or the performance of functions in the administration of an educational establishment or a department or subdivision thereof, in work directly related to the academic instruction or training;

(3) Responsibilities:  Primary duty includes work requiring the exercise of discretion and independent judgment.

Examples of Administrative Employees
After a detailed analysis of their particular job duties, the following types of employees are generally categorized as “administrative” employees who are exempt from the FLSA:

· Executive and administrative assistants 

· Staff employees such as personnel directors 

· Employees who perform special assignments, such as special organization planners 

· Individuals engaged in overall academic administration, such as vice principals and heads of academic departments 

· Contract administrators 

· Data processing senior system analysts and, sometimes, computer programmers 

· Office managers who do not supervise two or more employees, yet exercise discretion and judgment 

· Purchasing agents, buyers 

Because the administrative field contains jobs with extremely diverse functions and a wide variety of titles, job title alone is of little assistance in determining whether an employee is exempt.   An employee who is paid on an hourly basis and not guaranteed a predetermined wage cannot be an exempt administrative employee, regardless of the amount of compensation being received.

Professional Employees

An employee who meets either the “long test” or the “short test” for professionals is exempt.

Long Test for professional employees
A professional employee must meet all of the following requirements to be exempt from the Fair Labor Standards Act (FLSA) minimum wage and overtime provisions:
(1) Duties:  Primarily work requiring – 

(a) advanced learning acquired by a prolonged course of specialized intellectual instruction, as distinguished form general academic education, apprenticeships or routine training; or

(b) original or creative work depending primarily on invention, imagination or talent; or

(c) teaching, tutoring, instructing or lecturing for a school system or educational institution.

(2) Discretion:  Work requiring the consistent exercise of discretion and judgment.

(3) Work product:  Predominantly intellectual and varied in character and which cannot be standardized in relation to a given period of time.

(4) Work responsibility:  Must devote not more than 20 percent of his or her hours to activities not essential, part of or necessarily incident to the work.

(5) Compensation:  Is paid not less than $170 per week exclusive of board, lodging or other facilities.  (On a yearly basis, $170 equals about $8,840 per year.)

Short Test for Professional Employees

A professional employee must meet all of the following requirements to be exempt:

(1) Compensation:  Is paid not less than $250 per week exclusive of board, lodging or other facilities.  (On a yearly basis, $250 per week equals about $13,000 per year.)

(2) Duties:  Primarily consist of work requiring advanced learning or work as a teacher.

(3) Discretion:  Must include work requiring the consistent exercise of discretion and judgment or consist of work requiring invention, imagination or talent in a recognized field of artistic endeavor.

Examples of Professional Employees

· The so-called “learned” professions, such as medicine, law and dentistry 
· Artistic professionals 
· Teachers and professors 
· Various types of physical, chemical and biological sciences, including pharmacy and registered and certified medical technology. 
· Registered nurses 
· Accountants, depending on training and job duties, but not necessarily junior accountants or accounting clerks 
· Engineers and scientists 
According to the regulations the best evidence of professional training is the appropriate academic degree which, in the professions listed above, is a standard if not universal prerequisite.  The regulations make clear that being a highly skilled technical is not enough to meet the learned professional test.

*Computer Programmers*

Certain computer employees may not be exempt as professional employees.  Under regulations promulgated in 1992, to be considered an exempt professional, an employee’s primary duty must consist of one or more of the following:

(1) The application of systems analysis techniques and procedures, including consulting with users, to determine hardware, software, or system functional specifications;

(2) The design, development, documentation, analysis, creation, testing, or modification of computer systems or programs, including prototypes, based on and related to user or system design specifications;

(3) The design, documentation, testing, creation or modification of computer programs related to machine operation systems; or

(4) Combination of the aforementioned duties, the performance of which requires the same level of skills.

While such employees commonly have a bachelor’s or higher degree, no degree is required for this exemption. It is also worth noting that the professional exemption does not include employees engaged in the operation of computers or in the manufacture, repair or maintenance of computer hardware and related equipment.  A prime characteristic of professional work is that the employee exercises judgment and discretion in the application of special knowledge or talents.  Purely mechanical or routine work does not meet this test.
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